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PUBLIC SECTOR REFORM BILL 2009 
Committee 

Resumed from an earlier stage of the sitting. The Deputy Chairman of Committees (Hon Helen Morton) in the 
chair; Hon Norman Moore (Leader of the House) in charge of the bill. 

Clause 20: Sections 22A to 22G inserted — 
Committee was interrupted after the amendment moved by Hon Ljiljanna Ravlich had been partly considered. 

Hon LJILJANNA RAVLICH: I moved this amendment because the opposition supports widespread 
consultation with relevant stakeholders prior to issuing a commissioner’s instruction. The Leader of the House, 
in response to my moving the amendment, stood and referred to proposed new subsection (6A), which basically 
states that the commissioner should start with such persons as he thinks are suitable to consult, which is by 
definition a fairly selective consultation process. The commissioner may well consider it not necessary to consult 
with anybody or he may choose to bounce the decision off his friends and believe that satisfies his consultation 
process. We believe that the commissioner should consult, that he should consult widely and that he should 
consult with the relevant stakeholders. I know that the government finds some organisations easier to consult 
with than others because it finds the views of some organisations more agreeable than others. However, we do 
not want some groups or organisations frozen out of the consultation process. This amendment therefore makes a 
direct reference to organisations within the meaning of the Industrial Relations Act 1979. We believe that 
consulting those stakeholders will ensure that the views of a wide cross-section of the community are considered 
before a commissioner’s instruction is issued. 

Hon NORMAN MOORE: I have already indicated that the government does not support this amendment. It is 
our view that proposed new subsection (6A) goes far enough. Indeed, there may be occasions when consultation 
is not appropriate for a range of reasons, which could be to do with urgency, confidentiality, sensitivity and other 
issues I have mentioned in my comments earlier; and it may not be in the public interest for those consultations 
to take place. It is therefore our view that the commissioner must—in fact it is required under proposed new 
subsection (6A)—consult persons as he considers desirable and practicable to consult. As I said, I cannot 
imagine that any Public Sector Commissioner, abiding by the independence that that person holds, would not 
consult with both sides of the equation on employee issues, and that would include the unions. My understanding 
is that this bill that we are dealing with now involved significant consultation with the unions in a very 
productive way. There is no way in the world that a commissioner with the independence that we are giving to 
this particular individual would not consult with unions or other persons who are considered to be appropriate, 
but to require it is not necessary in my view. 

Hon LJILJANNA RAVLICH: Madam Deputy Chairman (Hon Helen Morton), before we take a vote on clause 
20, there are a couple of other issues I want to raise. I wonder whether it would be appropriate to raise those 
issues prior to taking a vote on this amendment. 

Hon Norman Moore: Deal with the amendment first and then go on with the rest of it. 

Hon LJILJANNA RAVLICH: And then come back to clause 20? 

Hon Norman Moore: Yes. 

Hon LJILJANNA RAVLICH: That is fine.  

Amendment put and a division taken, the Deputy Chairman (Hon Helen Morton) casting her vote with the noes, 
with the following result — 
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Ayes (13) 

Hon Matt Benson-Lidholm Hon Adele Farina Hon Sally Talbot Hon Ed Dermer (Teller) 
Hon Robin Chapple Hon Lynn MacLaren Hon Ken Travers  
Hon Kate Doust Hon Ljiljanna Ravlich Hon Giz Watson  
Hon Sue Ellery Hon Linda Savage Hon Alison Xamon  

Noes (18) 

Hon Liz Behjat Hon Brian Ellis Hon Nigel Hallett Hon Helen Morton 
Hon Peter Collier Hon Donna Faragher Hon Col Holt Hon Simon O’Brien 
Hon Mia Davies Hon Philip Gardiner Hon Robyn McSweeney Hon Ken Baston (Teller) 
Hon Wendy Duncan Hon Nick Goiran Hon Michael Mischin  
Hon Phil Edman Hon Alyssa Hayden Hon Norman Moore  

            

Pairs 
 Hon Jon Ford Hon Jim Chown 
 Hon Helen Bullock Hon Max Trenorden 

Amendment thus negatived. 
 

Hon LJILJANNA RAVLICH: I quickly ask a couple of questions in relation to proposed section 22D, which 
requires the Public Sector Commissioner to compile an annual report to Parliament about compliance issues, the 
state of the public sector and other such matters as this Public Sector Commissioner determines. Such a report 
may form part of the Public Sector Commissioner’s annual reporting under the Financial Management Act 2006. 
Then, proposed section 22E contains a provision that enables the Public Sector Commissioner to report to 
Parliament at any time during the year on the matter referred to in proposed section 22D. I am wondering—I am 
confused—whether the annual report is the same annual report that is required under the Financial Management 
Act or whether there will be a separate report required under the legislation of the Public Sector Commissioner. 
Could I have some clarification on that?  

Hon NORMAN MOORE: That provision is probably one of convenience in a sense. The commissioner is 
required to report under the Financial Management Act as a matter of course. It is suggested here that the 
commissioner may, if he wants to, combine his reports under the Financial Management Act with the 
requirement for an annual report under this provision that will be part of the Public Sector Management Act. As 
a heap of information in relation to financial management will go in the report to Parliament under the Financial 
Management Act, it seems potentially appropriate, from time to time, for that information to be added to the 
information that will be required under proposed section 22D(1)(a), (b) and (c). I think whether to have separate 
documents or one is just a matter of convenience; I do not think there is any particular reason why it should go 
one way or the other. 
Hon LJILJANNA RAVLICH: I seek some clarification because under proposed section 22E the Public Sector 
Commissioner can report to Parliament at any time of the year on a matter referred to in proposed section 22D, 
which requires the Public Sector Commissioner to prepare an annual report to Parliament concerning compliance 
issues. Some of those compliance issues are mandated under the Financial Management Act. My understanding 
was that, under the Financial Management Act, annual reports had to be tabled in Parliament at a specified time 
each year; it is not discretionary. I think it is in September or thereabouts. I wonder why the Public Sector 
Commissioner can table his report to Parliament at any time of the year rather than, as per the requirement of 
every other public sector agency, in September, I think, under the Financial Management Act 2006.  

Hon NORMAN MOORE: It is a requirement, as the member points out, of the Financial Management Act for 
reports to be provided at particular times. Proposed section 22E seeks to provide the commissioner with the 
capacity, from time to time, to report at times other than that particular date if there is an issue that he thinks is 
appropriate to be reported at that time, rather than leaving it until the second anniversary or something of that 
nature. It provides flexibility for the commissioner to report to Parliament about any matter that is listed under 
proposed section 22A(1)(a), (b) and (c). We might want to get a report on a number of issues at a certain time, 
because of the circumstances surrounding them. For example, the Director General of Education might have just 
lost his job, so the commissioner might want to report to the house about why that happened. 

Hon LJILJANNA RAVLICH: My understanding is that the commissioner will still be required to table an 
annual report under the Financial Management Act, but he can table at any other time, at his discretion, other 
reports to Parliament, depending on what the matters are, as they arise. 

Hon NORMAN MOORE: The member is quite right; the other reports under proposed section 22E relate to 
proposed section 22D(1). Proposed section 22D(2) relates to the Financial Management Act, so the 
commissioner is required, under proposed section 22D(2), to report in respect of the Financial Management Act 
requirements, as well as any other report he might provide under proposed section 22E. 



Extract from Hansard 
[COUNCIL — Tuesday, 14 September 2010] 

 p6439a-6452a 
Hon Ljiljanna Ravlich; Hon Norman Moore; Hon Alison Xamon; Hon Michael Mischin 

 [3] 

Clause put and passed.  
Clause 21 put and passed. 
Clause 22: Section 23 replaced — 
Hon LJILJANNA RAVLICH: Clause 22 is related to the delegation of powers by the commissioner. I 
understand that, ordinarily, ministers delegate some of their powers to directors general and chief executive 
officers to perform certain functions; I do not really have much of a problem with that. But I do have some 
concerns about this provision in that proposed new section 23 sets out the capacity of the Public Sector 
Commissioner to delegate any powers or duties. I would like to get some sense of the extremes, if the minister 
likes, of what those powers and duties might be. Under a normal arrangement, the mining minister, for example, 
might delegate powers to approve mining proposals, but in this case it is not clear about the extent to which the 
Public Sector Commissioner can delegate his power and his duties. Can the minister explain to me how that 
would work and what the Public Sector Commissioner might want to delegate?  

Hon Norman Moore: He certainly won’t be making mining decisions, obviously! 
Hon LJILJANNA RAVLICH: I understand that, but I am talking about the relationship, for example, between 
the Minister for Mines and Petroleum delegating the performance of certain functions to his director general. 

Hon NORMAN MOORE: The delegation is virtually the same as the delegation that was contained in the 
original act, which is the delegation that can be provided by the Commissioner for Public Sector Standards to 
another person, bearing in mind that there are constraints on who can get it and what they can and cannot do. As 
I understand it, this clause contains a standard delegation power that provides for power to be exercised when, 
for reasons that I cannot even think of at the moment, the commissioner is unavailable or unable to exercise his 
powers, whether he is on leave or whatever. I do not see anything particularly different about this delegation 
from any other. The member raised a mining example, but the Public Sector Commissioner would not be making 
decisions about anything other than what is contained in the act that that particular commissioner is responsible 
for. Commissioners would not be directing or giving any delegated powers to somebody to effect some activity 
in another agency outside their interests. 

Hon LJILJANNA RAVLICH: It is concerning to me that this bill contains a provision that enables delegation 
to external bodies, which is not something that has ordinarily happened, as I understand, in the past. Can the 
Public Sector Commissioner delegate his powers or duties to a person or body external to the public sector; and, 
under what circumstances might he do that?  

Hon NORMAN MOORE: The commissioner is, in fact, independent, to the extent that he can be independent 
of the public sector. The commissioner is responsible for the “management” of the public sector. To delegate his 
authority, powers or duties to somebody within the public sector would not necessarily maintain that 
independence. The provision is that the commissioner may delegate to a person—not to an outside body, but to a 
person—any power or duty the commissioner has. That person may well be a retired judge or somebody such as 
that; somebody who can actually do the job and who has no involvement in the public sector. It may well be that 
the commissioner himself may be inquired into for some particular issue that needs to be dealt with, in which 
case, obviously, he cannot deal with his own issues as the commissioner. In that scenario it would make sense to 
delegate to a person outside the public sector, who, as I said, may be somebody such as a retired judge. 

Hon ALISON XAMON: I wish to get clarification on this point. I understand that there may be good reason 
why the commissioner may want to delegate to someone outside the public sector. The initial point raised by 
Hon Ljiljanna Ravlich was that the Public Sector Reform Bill 2009 refers to “any power” being delegated out. 
Will the minister confirm that what I have understood him to say is correct in that, effectively, the power 
described will not be beyond the scope of what currently exists, and that it will be guided by existing custom and 
practice in relation to the delegation of powers? 

Hon NORMAN MOORE: Yes. 

Clause put and passed. 
Clauses 23 to 33 put and passed.  

Clause 34: Section 33 replaced —  

Hon LJILJANNA RAVLICH: I move — 

Page 26, line 7 — To delete “delegate” and insert — 

, in an extreme or emergency situation, delegate, for a defined time,  

Under proposed new section 33, the capacity for chief executive officers and chief employees to delegate any 
power or duty under the existing section 33 of the act will be extended to a wide range of public officers and 
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other approved persons. This may include a person who is outside the public sector. The purpose of my 
amendment is to ensure that this delegation will occur not on a regular basis, but only in an extreme or 
emergency situation, and for a defined time. We do not want a situation to develop in which delegation will 
become normal practice. This amendment will limit the situations in which a delegation may be invoked. If this 
amendment is passed, proposed section 33(1) will read in part — 

Subject to any other written law, a chief executive officer or chief employee may, in an extreme or 
emergency situation, delegate, for a defined time, any power or duty of the chief executive officer or 
chief employee under another provision of this Act to — 

Hon NORMAN MOORE: Section 33 provides that chief executive officers or chief employees in government 
agencies may delegate their powers or duties. Under the amendment proposed by the member, the only time this 
could be done would be in an extreme or emergency situation. That would be totally impracticable. There are 
many occasions when CEOs delegate some of their powers to other officers in the agency, and, indeed, ministers 
delegate their powers to CEOs, and sometimes to other officers. That is a normal part of the way in which the 
public sector works. For example, a CEO who may have a serious conflict of interest in a matter that is being 
dealt by the agency may delegate his or her powers to another person. The potential outcome of this amendment 
is that it would be highly constraining on the ability of a public sector CEO to do his or her job. I cannot imagine 
how the member would even define what is “an extreme or emergency situation”, because they are very 
subjective words. To constrain any delegation to those circumstances would in my view be totally impractical 
and totally unworkable. 

Hon ALISON XAMON: Can the Leader of the House please confirm whether the current delegation powers as 
described are the existing custom and practice? 

Hon NORMAN MOORE: Under the current section 33, an anomaly exists with regard to the police 
commissioner. That anomaly is that the police commissioner may delegate his powers and duties under the 
Public Sector Management Act only to a public service officer within the police service, and not to a member of 
the police force. That has been a problem in the past. The opportunity was therefore taken in the drafting of this 
bill to deal with that anomaly in the delegation powers by providing in paragraph (d) of proposed new section 
33(1) — 

with the approval of the Commissioner, any other person. 
That will give the police commissioner the power to delegate his powers or duties to a person outside the agency.  
Proposed section 33(2) provides — 

The delegation must be in writing and signed by the chief executive officer or chief employee.  
Proposed section 33(5A) provides — 

If a power or duty is delegated under subsection (1), the power or duty is, when exercised or performed 
by the delegate, to be taken to be exercised or performed by the person who delegated it.  

That means, in effect, that a CEO who has delegated his or her powers is still responsible for the person who has 
been implementing those powers while acting as the delegate of that CEO. The chief executive officer who is 
delegating the authority knows that whatever the delegate does on the CEO’s behalf, the CEO is still responsible. 
I think that provides a safeguard that would make sure that people who are given delegated authority do not use 
it willy–nilly and cannot cause all sorts of mayhem while no-one is responsible for it; in fact, the CEO himself is 
responsible. To come back to what I said initially, there was a problem with the Commissioner of Police, and 
this is a way we can sort out that problem. The safeguards built into the drafting cover any concerns that anyone 
might have. 

Hon LJILJANNA RAVLICH: Can the Leader of the House give me an example of when the Commissioner of 
Police might want to delegate to an officer? 

Hon NORMAN MOORE: Currently, if the Commissioner of Police goes on leave, he cannot delegate his 
authority to the deputy commissioner because the deputy commissioner is not a public servant; he is a member 
of the police force. Therefore, the commissioner must delegate his authority to the most senior public servant in 
the police department. That does not make a lot of sense to me. I would have thought that we would want the 
next most senior police officer to be running the police department in the absence of the commissioner. 

Hon LJILJANNA RAVLICH: I want more clarification about when the delegation is given to someone who is 
external to the public sector. Under what provision are external persons or organisations bound by the Public 
Sector Management Act? 

Hon NORMAN MOORE: Under proposed section 33(5A), it is, in a sense, a requirement that the person to 
whom the authority is delegated exercises or performs that function on behalf of the person who delegated it, and 
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the person who delegated it is responsible for what is done. That makes certain that an external person will not 
make decisions that the delegating officer would not want to happen. That is the safeguard in that respect. 
Amendment put and negatived. 
Hon LJILJANNA RAVLICH: I move — 

Page 27, after line 13 — To insert —  
(6) A person to whom a power or duty is delegated under this section is bound by this 

Act. 
I have moved this amendment because it will ensure that the person to whom the power is delegated is bound by 
the Public Sector Management Act 1994 and puts that provision fair and square within the body of the 
legislation. 

Hon NORMAN MOORE: This issue is similar to the one I just discussed. Its enforcement or any 
consequence—for example, disciplinary action that might flow from a delegated person outside the sector not 
complying with Public Sector Management Act requirements—is not considered practical. It is considered that 
the issue is better addressed by the approach that the bill adopts; that is, by holding the relevant CEO legally 
accountable and responsible for the actions of the delegate, as I explained a moment ago, whether or not the 
delegate is a public sector employee. 
Amendment put and negatived. 
Clause put and passed. 

Clauses 35 to 93 put and passed. 
Clause 94: Section 76 amended — 
Hon LJILJANNA RAVLICH: I move — 

Page 75, after line 30 — To insert —  

(8) Disciplinary action against a former employee will only proceed where it is in the 
public interest. A decision to proceed will be made by the Commissioner in 
accordance with the relevant Commissioner’s instruction on public interest. 

There is no doubt that some employees, having undertaken activities, can find themselves in breach of the Public 
Sector Management Act and, indeed, the Criminal Code. We do not want individuals who have served the public 
well in the course of their duty hounded and dealt with when there is no interest to be gained by doing so. We 
consider that the commissioner is in the best position to make such a decision and that he should be able to do 
that in accordance with his own instructions. We want serious disciplinary issues to be dealt with because of 
their serious nature, but we would not want to see decade-old minor issues being resurrected and people put 
under enormous undue public pressure because of a minor misdemeanour that might have occurred a long time 
ago. Having said that, I support the amendment in my name, naturally! 

Hon NORMAN MOORE: And I do not, naturally! I have some sympathy for the member’s amendment. There 
have been a number of issues recently when people’s reputations have been destroyed by various organisations, 
unfairly in my view, but we will not go down that path at the moment. This amendment seeks to enshrine in the 
legislation the need for a public interest test as a determining factor in making a decision about a former 
employee. We agree that the public interest is relevant in the decision on whether to take disciplinary action. 
However, the details of the disciplinary processes, including the relevant consideration, need to be taken into 
account and should be dealt with by the commissioner’s instructions. I have talked about the draft 
commissioner’s instructions today. They are being prepared and we are in the process of consulting with various 
stakeholders, including, as I said earlier, the public sector unions. The draft includes considerations that we 
believe relate to the public interest. They include the seriousness of the suspected breach of discipline; whether it 
was an isolated incident; the status and position held by the former employee; the length of time that has elapsed 
since the suspected breach of discipline has occurred; the likely impact upon public confidence in the public 
sector or the relevant public sector body if the suspected breach of discipline is not dealt with as a disciplinary 
matter; any mitigating factors relating to the personal circumstances of the person; whether the person is or is 
likely to be re-employed in the public sector in the future; and, the likely cost and administrative burden involved 
in dealing with the suspected breach of discipline as a disciplinary matter. Rather than enshrine in the legislation 
the term “public interest”, in a similar vein to our discussion about merit earlier, it is our view that it is better to 
have that contained in the commissioner’s instructions, and the commissioner’s instructions will take into 
account the public interest. 

Hon ALISON XAMON: I am interested in looking at the discretion to pursue disciplinary action. I have some 
sympathy for the argument that the government does not want to give, if you like, a get-out-of-jail-free card to 
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people by prescribing public interest too narrowly so that we may not be able to pursue people who perhaps 
should be subject to disciplinary proceedings. At the same time, there is always that balancing act, because I do 
not think anybody in this place wants to see very minor offences pursued unnecessarily—people whose 
reputations have already been tarnished and are out of a job and who just need to somehow crawl under a rock 
and get on with their lives. Could the Leader of the House please enlighten me as to the degree of discretion that 
currently exists in a decision whether or not to pursue those who would ordinarily be captured under the 
provisions of this act?  

Hon NORMAN MOORE: I am sorry to take so long. Trying to become an expert on the Public Sector 
Management Act is virtually impossible. 

Hon Kate Doust: I would have thought that after your extended time here, it would come naturally.  

Hon NORMAN MOORE: I am happy to accept that in my parliamentary life I have made some mistakes, and 
one of them is the Public Sector Management Act; however, there were circumstances that surrounded the 
introduction of that act. As members opposite would remember, that was a response to WA Inc. It might have 
been an overreaction—I think we all agree with that. We are doing our best to resurrect some of the good things 
that used to be around back in the old public service board days, when things were different and public sector 
employees were simply people who worked for the public and not for the political party. However, let us put that 
to one side.  

In response to the matter Hon Alison Xamon raised, at the moment chief executive officers and agencies initiate 
disciplinary action, but it can only be against existing staff and not ex-staff and there really are no rules or 
guidelines that inform or assist the CEO on disciplinary matters. It is a matter of judgement on the part of the 
CEO or the delegated person as to how they go about conducting disciplinary action. This bill provides for two 
things: one, it allows for ex-employees to be disciplined; and, two, it provides commissioner’s instructions on 
what sorts of things CEOs need to take into account when they are considering whether or not to initiate 
disciplinary action. I read them out a moment ago, so I will not do that again. They are essentially public interest 
issues, but they also relate to the fairness of the disciplinary action. These instructions will, for the first time, 
give some guidelines to CEOs on how they should go about initiating disciplinary action; and, as I said, it gives 
them authority to do so with ex-employees, where it is appropriate.  

Hon ALISON XAMON: It seems that we are in agreement on the principles we are trying to encapsulate here, 
and there are often circumstances in which it is useful to be able to pursue former employees for breaches of the 
act. At the same time, we do not want to see people who just need to get on with their lives pursued 
unnecessarily. It seems that the issue is whether public interest—again I think we all agree on this because that is 
in the instructions—should be incorporated within the act or whether it is best placed in a more informal way 
within the instructions. It seems that is where we differ. The Leader of the House alluded to this when we were 
discussing another amendment. Could the Leader of the House comment on how much we can rely on that 
instruction, considering that we all agree to the principle as opposed to needing to put it into the primary act?  

Hon NORMAN MOORE: We will have to agree to differ here. It is the view of Hon Alison Xamon and Hon 
Ljiljanna Ravlich that we include this in the act. It is the government’s view that public interest is better dealt 
with under commissioner’s instructions. The commissioner’s instructions will be a public document, although I 
gather these particular instructions will not be a disallowable instrument. However, by not including it in the act, 
there is the capacity to modify criteria that might relate to public interest and other issues that need to be taken 
into account when a CEO is making a decision about a disciplinary matter. It may be that some of these issues 
need to be dispensed with because they do not apply any longer and that new issues need to be taken into 
account, but the bottom line is, if employees or ex-employees of agencies need to be disciplined, then clearly 
there is some discretion for the CEOs about when they initiate that disciplinary action. The commissioner’s 
instructions will give them significant guidelines on how to do that and what things they should take into account 
before they initiate the disciplinary action. As I said, that is different from now, where there really are no 
guidelines at all.  
Hon LJILJANNA RAVLICH: My concern is that there may be a lot of good public servants out there fearing 
for themselves, given the provisions of proposed new section 76(4), which reads — 

A former employee who — 
(a) may have committed a breach of discipline; and 
(b) was an employee to whom this Part applied at the time of the suspected breach,  
is, in circumstances specified in the Commissioner’s instructions, to be taken to be an employee for the 
purposes of this Part even though the person has ceased to be employed in the Public Sector by or under 
an employing authority. 
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I know that the commissioner’s instructions are still to be drafted, but the Leader of the House must have some 
sense of how far back this will apply. For example, is it going to apply to people who might have left the public 
sector two or three years ago, or to people who may have left the public sector well over a decade ago? I want to 
put on the public record that government departments and agencies are not politics-free zones. Organisational 
politics would have to be the ugliest and dirtiest politics one can ever come across. The notion that everyone in 
government departments gets on beautifully and it is one big happy family is not the case. One of the things that 
concerns me is the potential abuse of this power if it falls into the wrong hands.  

Hon Norman Moore: You are always worried about the wrong hands.  

Hon LJILJANNA RAVLICH: Yes, because the Leader of the House has long hands!  

Hon Norman Moore: I have not sacked a CEO yet—like some of your colleagues.  

Hon LJILJANNA RAVLICH: The Leader of the House cannot, because under the previous act only the 
Premier could sack the CEO.  
Hon Norman Moore: I know. He did two in one day!  

Hon LJILJANNA RAVLICH: The Leader of the House would not want me to go back through his history, 
because he is just trying to play on words saying, “I never sacked”. We were going so nicely until the minister 
started to become difficult, and here we go again! 

Hon Norman Moore: You are assuming that everybody who deals with these things has got to be corrupt.  

Hon LJILJANNA RAVLICH: Hang on! I am just saying that when we legislate we have to try — 

Sitting suspended from 6.00 to 7.30 pm 

Hon NORMAN MOORE: Before dinner we were talking about how far back in time this will go with ex-
employees. There is flexibility in that, because one of the guidelines that will be contained within the 
commissioner’s instructions is to take into account the length of time that has elapsed since the suspected breach 
of discipline occurred. We need to bear in mind that in many legal cases of wrongdoing there is no statute of 
limitations and it can go back a fair way, depending on the circumstances of the case. A range of matters will be 
taken into account in relation to the severity of the issue, the time that has elapsed and other matters that will be 
contained in the instructions so that the discretion that is available to the chief executive officer will allow him to 
take into account those factors that relate to how long ago the suspected breach of discipline occurred. To 
prescribe a time would be counterproductive; each case will be judged on its merits. 

Hon LJILJANNA RAVLICH: It causes me some degree of unease that there is no indication of the length of 
time after which this provision will no longer take effect. The statute of limitations was previously seven years; I 
do not know whether it is still seven years. 

Hon Norman Moore: It depends on the particular case, or the particular offence. 

Hon LJILJANNA RAVLICH: No, I am saying at law. 

Hon Norman Moore: For some matters there is no statute of limitations. 

Hon LJILJANNA RAVLICH: From my point of view, I would not want to see a situation in which somebody 
who got into trouble 20 years ago could suddenly have the Public Sector Commissioner gunning for him and 
would have to relive whatever he did and deal with the consequences some 20 years later, which is why I have 
moved this amendment. I refer to the case of David Caporn. The minister might remember that he avoided any 
sanctions after being implicated in the case of Mr Mallard. I do not want to go into the details of the case, but he 
could not be dealt with under the provisions of the Public Sector Management Act because he was no longer an 
employee of Western Australia Police because he had taken up a position in the Fire and Emergency Services 
Authority.  

Hon Alison Xamon: Then he went back to the public service. 

Hon LJILJANNA RAVLICH: He went back to the public service, yes. I do not want to get into the detail of 
the case, but — 

Hon Norman Moore: This does not relate to that. There is a parallel, but it’s not the same, because being in the 
police force, he was not a public servant. 

Hon LJILJANNA RAVLICH: Under these changes, somebody like Mr Caporn — 

Hon Norman Moore: It wouldn’t affect Mr Caporn, because this deals with public servants who become ex-
public servants. Mr Caporn was a police officer who became a public servant. 
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Hon LJILJANNA RAVLICH: It seems to me that there is an anomaly. The provision that we are dealing with 
means that someone could be captured for something he did 20 years ago, but there is no provision within the act 
to deal with a circumstance such as that of Mr Caporn. I am not a lawyer, but that does not seem to me to be very 
fair or, indeed, sensible, because it just means that Mr Caporn can merrily go on working in FESA, having 
basically made sure that he has avoided any sanctions, punishment or whatever, whereas someone who has done 
something 15 years ago can be caused all manner of trouble because the Public Sector Commissioner has the 
power to take disciplinary action. Given that the minister has made these changes to the Public Sector Reform 
Bill 2009, why is there no provision to deal with a situation such as that of Mr Caporn? If I am wrong and such 
provision does exist in legislation, I ask the Leader of the House to advise me that that is the case. 

Hon NORMAN MOORE: In respect of the Caporn issue, Mr Caporn was a police officer and therefore not a 
public servant in the context of the Public Sector Management Act. When he left the police force and was then 
engaged as a public servant in FESA, there was an issue of what disciplinary action could be taken against him. 
This bill does not have any effect on his particular circumstances, although there is a parallel to be drawn. The 
parallel is that when one goes from one section of government employment to another, there should be some 
prospect for one to be charged as an ex-employee or former employee of an agency. To fix the situation of Mr 
Caporn, we would need to change the Police Act, and I do not know whether that is the intention of the Minister 
for Police at this time. However, let us put the case of Mr Caporn to one side, because this is not to do with him, 
although there is a parallel. This is about a public servant who leaves the public service and it is determined by 
the CEO that, during his time as a public servant, he engaged in conduct that would lead to the CEO believing 
that disciplinary action was necessary. We are talking about disciplinary action rather than criminal proceedings. 
If a criminal activity is alleged, obviously the police will deal with it, and that can go back a long time. Some 
issues have a statute of limitations, while others do not. For fraud, for example, there is no statute of limitations 
at all, so that can go back 50 years if the case can be proved. However, because we are dealing with disciplinary 
issues, there is no statute of limitations. We believe that a commonsense approach by a chief executive officer 
will take into account the length of time that has elapsed since the alleged breach of discipline occurred. The 
CEO will not chase somebody 20 years later for having two cups of coffee when that person should have had 
only one. I am being quite ridiculous, but I am just trying to think of some disciplinary matter that might have 
happened 20 years ago about which we could say, “It happened but it is not worth pursuing.” If it were a serious 
offence, such as harassment or assault or something that involves disciplinary action, the CEO might go back a 
long way. 

Hon Ljiljanna Ravlich: But an assault is criminal. 

Hon NORMAN MOORE: Assault would be a criminal action. I am having trouble thinking of a disciplinary 
issue that might warrant going back a long time in history to deal with. 

Hon Ljiljanna Ravlich: Can you just try to get that right for me, because I want to know what sort of 
disciplinary action can be taken for that particular disciplinary issue? 

Hon NORMAN MOORE: I will get to that in a moment. I am just trying to deal with this bit first. The member 
keeps taking me down alleyways I do not want to go down. I make the point that the amendment that Hon 
Ljiljanna Ravlich has moved would have no effect on the time limit. All it says is that “disciplinary action 
against a former employee will only proceed where it is in the public interest”; it does not say that it can apply 
only for five years or three years or 10 years. There is no time frame on that. All I am saying to the member in 
opposing her amendment is that we will determine through the commissioner’s instructions what the public 
interest ought to involve, and that CEOs should be mindful of these instructions and the issues that I have read 
out before when they make a decision to take action of a disciplinary nature. I think that is the best outcome we 
can get. 

Hon ALISON XAMON: Getting back to the substance of the amendment that we are debating, if we were to 
incorporate the amendment as is proposed, that would not preclude us from having an extended commissioner’s 
instruction, as the Leader of the House has read it; it would simply give quite clear guidelines on when 
disciplinary action against former employees will proceed. 

Hon NORMAN MOORE: Just quickly on the issue raised by Hon Ljiljanna Ravlich, officers can be 
reprimanded, they can be fined, they can have a reduction in classification, they can be transferred or they can be 
dismissed. If they are former employees, I suspect that they would get a fine or a reprimand, which would then 
form part of their CV; that is, if they applied for a job and they had been reprimanded for doing something in 
their former employment, they would have to reveal that they had been reprimanded. Clearly, they are not 
dismissed or transferred; the member is quite right. However, at the moment, if they are former employees, 
nothing happens to them, and that is what this bill is seeking to overcome. 

On the matter raised by Hon Alison Xamon, the amendment says that “disciplinary action against a former 
employee will only proceed where it is in the public interest”. It is exclusive that there is a public interest issue, 
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and it will proceed only when it is in the public interest. There may be occasions when it is not in the public 
interest, but the CEO believes that it is important for all sorts of other reasons that action be taken against that 
particular person. 

Hon Ljiljanna Ravlich: Like what? 

Hon Alison Xamon: Do you mind elucidating on that? Could you give an example why it would be in the 
interest to pursue a former employee if it was not in the public interest? 

Hon NORMAN MOORE: Probably not off the top of my head. 

Hon Ljiljanna Ravlich: Take your time. 
Hon NORMAN MOORE: I do not have a lot of time. I am trying to answer all the members’ questions, which 
are — 
Hon Ljiljanna Ravlich: Good. 

Hon NORMAN MOORE: Yes, they are good questions. I cannot sit here and surmise every possible case that 
might arise in the future, but this amendment says that there will be action against a former employee only if it is 
in the public interest. I cannot think of any reasons other than the public interest for pursuing somebody, but 
there may well be a reason. Why should we constrain the CEO by saying that it has to be in the public interest? 
Sometimes determining what is in the public interest can be a relatively subjective activity. If members give me 
a moment, I might be able to think of an example. 

Hon ALISON XAMON: The concern that I hold is that former employees could be pursued when it is not in the 
public interest to do so. I cannot see any reason why that would be a good use of taxpayers’ money or 
advantageous to any party. It is constantly about getting that balance. I support the provision that enables us to 
pursue former employees. But, again, that should be done on the basis that it is in the public interest to do so, not 
just because there is a power that enables that to occur. There comes a point at which disciplinary action against 
employees, having been publicly humiliated, having lost their jobs and having experienced all sorts of detriment, 
should just be left to lie. I am happy to be convinced, but if the Leader of the House could give me an example, 
that would be great. 

Hon NORMAN MOORE: I am trying to get my mind around an example in which the public interest may not 
be an issue or there may be a wish to disregard the public interest. One of the considerations in the draft 
commissioner’s instructions are the likely impact upon public confidence in the public sector or the relevant 
public sector body if the suspected breach of discipline is not dealt with as a disciplinary matter. If a public 
servant has done something involving a disciplinary action in his or her previous life—I have lost my train of 
thought — 

Hon Alison Xamon: I don’t think that’s in the public interest. 

Hon NORMAN MOORE: The public interest might be served by taking action against this person on the one 
hand, but, on the other hand, the effect that that could have on the public confidence in the agency could be of 
greater significance. The consideration to be taken into account is whether it is going to impact on public 
confidence in the agency to do its task. That may be taken into account when deciding whether to take action 
against somebody, which may be in the public interest but not necessarily in the interest of the public confidence 
in the agency.  

Hon MICHAEL MISCHIN: I will explore that issue a little further by way of a few examples. The Leader of 
the House may be able to assist as to whether these examples fall within the scope of what we are discussing. Let 
us say a public servant repeatedly refuses or resists lawful directions, is disruptive in the workplace, causes all 
sorts of problems, perhaps ignores his or her duties and, when it gets to the point where disciplinary proceedings 
are about to be taken, decides that having drawn on the public purse will leave employment before being kicked 
out. As I understood it, the honourable members were concerned that Mr Caporn managed to escape police 
disciplinary proceedings—I am not going into the rights and wrongs of it. There is now a concern that a public 
servant, who may have neglected duties, may escape disciplinary proceedings from his or her employer. It is 
arguable whether or not it is in the public interest, and overall to the benefit of the public, but certainly from the 
point of view of ensuring that a message is sent to the department that an employee cannot simply muck around 
in the public service and the like and cause trouble, or neglect duties and then walk away from it when it suits, 
and leave with a clear employment record albeit without any reference. Would those sorts of things be covered 
by this situation and the ability of the commissioner to take disciplinary action or at least continue disciplinary 
action?  
Hon LJILJANNA RAVLICH: I am more confused than I was before Hon Michael Mischin got to his feet! 
That may have more to do with my lack of understanding rather than Hon Michael Mischin. I go back to “public 
interest”. If it is not in the public interest then it must be in the private interest or the personal interest. That is 
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really the issue for me; that is, we would not want public servants or people who have left the employment of a 
department to be pursued for some sort of personal interest by a CEO or somebody to that effect. I cannot 
understand why the Leader of the House has an objection to the proposed amendment. If disciplinary action 
against a former employee does not proceed when it is in the public interest but nevertheless proceeds, then it 
must be proceeding on a matter of personal interest. Surely we do not want matters of personality et cetera to 
come into the equation and to be the basis for former employees having disciplinary action taken against them. I 
cannot understand the basis on which the Leader of the House would oppose this proposed amendment. I do not 
want to prolong the proceedings this evening. I know the Leader of the House is struggling with this because it is 
so complex.  

Hon Norman Moore: I would suggest I am not the only one.  
Hon LJILJANNA RAVLICH: Just tell me: if the Leader of the House cannot accept that disciplinary action 
against a former employee will only proceed in circumstances in which it is in the public interest, then on what 
other basis would it proceed?  

Hon NORMAN MOORE: If this amendment is agreed to, then disciplinary action can only be taken if it is in 
the public interest. Who will make the judgement about what the public interest is? Obviously the courts, 
because that is where it will finish up. As we have discovered tonight, public interest is a fairly malleable thing; 
it is a fairly subjective thing. We are saying we do not want that in the legislation; that is, that it can only proceed 
in disciplinary action if it is in the public interest. That is potentially constraining. When a CEO decides to take 
action of a disciplinary nature against a former employee, he or she needs to take into account those matters 
outlined in the draft instructions of the commissioner. Public interest considerations are taken into account but 
not exclusively. I will read them out again: the seriousness of the suspected breach of discipline. How serious is 
it? If it is not extremely serious, the relative lack of seriousness will be taken into account in deciding that 
disciplinary action may not be proceeded with as the person is no longer employed. Whether it is an isolated 
incident and whether they did it once; that is, the person is not a repeat offender. The status and the position held 
by the former employee. How important was the employee in the scheme of things and did the disciplinary 
matters have a significant effect on policy, delivery of services or whatever. The length of time that has elapsed 
since the suspected breach of discipline occurred. So, if it was a very long time ago, is it appropriate that a CEO 
should continue to pursue somebody over a long period of time? But again, if it is a very serious offence, it may 
be said that the time does not matter that much because it is of a nature that needs to be pursued. What is the 
likely impact upon public confidence in the public sector or the relevant public sector body if a suspected breach 
of discipline is not dealt with as a disciplinary matter? I talked about that a moment ago. Any mitigating factors 
related to the personal circumstances of the person. It may well be that a person has fallen on very hard times, or 
is ill in hospital or has cancer, or something like that. That might be taken into account. It is a private interest. 
Whether the person is or is likely to be re-employed in the public sector in the future. Again, if a person is never 
coming back, one might say, “Let’s not proceed with that”, but if they want to return one might say, “Let’s get it 
dealt with as a disciplinary matter and see whether it still applies.” And the likely cost and administrative burden 
involved in dealing with a suspected breach of discipline as a disciplinary matter, bearing in mind one has to go 
through a process of assessing the evidence and the circumstances of the alleged breach of discipline and making 
a decision about whether it applies or not. Those sorts of things can be taken into account by the CEO. Most of 
those in a sense relate to the public interest; however, not exclusively. It would be unfortunate if every time a 
CEO was to take disciplinary action against an individual he or she used Hon Ljiljanna Ravlich’s proposed 
subsection (8) to have an argument in the court about what is the public interest, when in fact we are trying to 
deal with disciplinary matters in the public sector. We could probably argue all night, but the government does 
not support the amendments for the reasons I have just outlined.  

Hon ALISON XAMON: I think we can all agree that they are really good criteria within the commissioner’s 
instructions as to the sorts of things one would hope would be assessed before deciding to pursue any 
disciplinary action against a former employee. I note there is nothing to indicate that there still cannot be a range 
of criteria that are considered in addition to whether it is in the public interest. It seems to me that the issue of 
public interest is the overarching interest that we would hope would be the first hurdle that anyone would have to 
overcome in order to look at pursuing disciplinary proceedings against former employees. Once that is done, I 
would hope that in addition to that we would be looking at all the criteria as outlined within the commissioner’s 
instruction. I hear the government is not keen to proceed with this amendment. I think it would be a very 
valuable safeguard to help balance out this new-found power. I understand that is the government’s position on 
this.   

Hon LJILJANNA RAVLICH: As the Leader of the House was reading out the list of criteria in the 
commissioner’s instructions that should be considered by a CEO when making a determination, it was clear to 
me that a CEO’s interpretation of what he would consider to be a serious breach of discipline as opposed to a not 
so serious breach of discipline would vary considerably. The thought that ran through my mind was the case in 



Extract from Hansard 
[COUNCIL — Tuesday, 14 September 2010] 

 p6439a-6452a 
Hon Ljiljanna Ravlich; Hon Norman Moore; Hon Alison Xamon; Hon Michael Mischin 

 [11] 

which the magistrate sent a little boy off to a juvenile detention centre some years ago, I think, for stealing a 
chocolate bar or a biscuit or something like that. It happened in Northam. I remember that, Mr Deputy Chairman 
(Hon Max Trenorden). That child could have appeared before a number of different magistrates. Each one of 
those magistrates would have had a different interpretation of the severity of the offence and would have had a 
different response as to how that child should have been dealt with.  

Hon Michael Mischin: Even vaguer if they considered it was in the public interest.  

Hon LJILJANNA RAVLICH: They probably would have determined that it was not in the public interest to 
send a five-year-old or a six-year-old, or whatever age the child was — 

Hon Michael Mischin: The point that Hon Max Trenorden was trying to make was that there may be 
considerations that were not made public, such as the kid being a recidivist offender and the like. This was the 
only course that was left to the magistrate, and that would make it in the public interest, wouldn’t it—sending out 
a message that you can’t steal things? 

Hon LJILJANNA RAVLICH: I am just making the point that the criteria are a guide and because different 
people have different judgements about what is right and what is wrong and what is fair and what is not fair and 
what is reasonable and what is not reasonable, they take all of those things into consideration and then they make 
a determination that, at the end of the day, this really does come down to the individual. We were trying to 
include some more definitive criteria to strengthen the basis upon which that final determination will be made, 
and that should be the question of public interest. The minister has already indicated that he does not accept that. 
I am really disappointed about that. I know that my colleague Hon Alison Xamon is very disappointed about 
this. I raised that issue of the little boy who stole the chocolate to demonstrate the differences in people’s 
interpretation of the importance of matters and the severity of them when it comes to the question of discipline 
and disciplinary action.  

Amendment put and a division taken, the Deputy Chairman (Hon Max Trenorden) casting his vote with the noes, 
with the following result — 

Ayes (12) 

Hon Helen Bullock Hon Sue Ellery Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Robin Chapple Hon Adele Farina Hon Linda Savage Hon Alison Xamon 
Hon Kate Doust Hon Lynn MacLaren Hon Ken Travers Hon Ed Dermer (Teller) 

Noes (17) 

Hon Liz Behjat Hon Brian Ellis Hon Col Holt Hon Max Trenorden 
Hon Peter Collier Hon Donna Faragher Hon Robyn McSweeney Hon Ken Baston (Teller) 
Hon Mia Davies Hon Philip Gardiner Hon Michael Mischin  
Hon Wendy Duncan Hon Nick Goiran Hon Norman Moore  
Hon Phil Edman Hon Alyssa Hayden Hon Simon O’Brien  

            

Pairs 

 Hon Jon Ford Hon Jim Chown 
 Hon Matt Benson-Lidholm Hon Nigel Hallett 
 Hon Sally Talbot Hon Helen Morton 

Amendment thus negatived.  

Clause put and passed.  

Clause 95: Section 78 amended — 

Hon NORMAN MOORE: I move — 

Page 76, after line 19 — To insert —  

(ia) a decision made in respect of the Government officer under section 79(3)(b) or (c) or 
(4); or 

Page 77, lines 1 to 16 — To delete the lines. 

Page 77, after line 24 — To insert —  

(ia) a decision made in respect of the employee under section 79(3)(b) or (c) or (4); or 

Clause 95 is intended to ensure that the appeal rights to the Western Australian Industrial Relations Commission 
of employees, both government officers and non-government officers, are retained in relation to disciplinary 
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matters and termination for substandard performance. The amendments make three changes to clause 95 of the 
bill to ensure that this is achieved. I have moved three amendments. Perhaps I will deal with them collectively in 
my comments and then we can deal with them independently when we come to vote on them. First, a new 
subparagraph is proposed to be inserted to ensure that government officers are able to appeal to the Industrial 
Relations Commission against action taken under section 79 of the act for substandard performance. This retains 
the current position in that regard, which presently applies under existing section 78(1)(b) of the Public Sector 
Management Act.  

The second amendment has been moved because, given the amalgamation of the appeal rights of employees and 
former employees into one subclause, which was achieved by the preceding amendment in committee, a separate 
subclause for employees as distinct from former employees is no longer necessary. This retains the present 
drafting approach as applies to existing section 78(2) of the Public Sector Management Act. 

The third amendment is that a new subparagraph be inserted to ensure that, in relation to non-government 
officers, both employees and former employees are able to appeal to the industrial commission against action 
taken under section 79 of the act for substandard performance. 

That is the explanation for the three proposed amendments to clause 95. 

Hon LJILJANNA RAVLICH: The opposition supports these amendments. There was some considerable 
confusion about clause 95 initially, but we have had the opportunity to work through that in the past few weeks. 
Certainly, the people who raised their concerns with us are now satisfied that these amendments address an 
anomaly that arose earlier in the piece. They are satisfied and, as a result, we are satisfied and I think Hon Alison 
Xamon is also satisfied. We thank the Leader of the House for providing us with a very comprehensive briefing 
note, which we were able to use in consultation with the people who approached us about the confusion over this 
clause. 

Amendments put and passed. 

Clause, as amended, put and passed. 

Clause 96 put and passed.  

Clause 97: Section 81 replaced — 

Hon LJILJANNA RAVLICH: I move — 

Page 82, after line 19 — To insert — 

(d) must consider the evidence available. 

I will quickly turn to the relevant provision in the Public Sector Reform Bill. Proposed section 82A provides for 
dealing with a disciplinary matter and clearly outlines the process. Proposed section 82A states — 

(1) In dealing with a disciplinary matter under this Division an employing authority — 

(a) must proceed with as little formality and technicality as this Division, the 
Commissioner’s instructions and the circumstances of the matter permit; and 

(b) is not bound by the rules of evidence; and 

(c) may, subject to this Division and the Commissioner’s instructions, determine the 
procedure to be followed. 

We propose to insert the new paragraph — 

(d) must consider the evidence available. 

Hon NORMAN MOORE: The government does not support the amendment because it does not think that it is 
necessary. The rules of evidence do not apply in a disciplinary matter, which takes us back to clause 96; 
however, relevant evidence cannot be ignored and it will not be. That is a rule of natural justice that necessarily 
applies to all aspects of the disciplinary process. Similarly, it is also a rule that irrelevant considerations must not 
be taken into account. Therefore, the amendment may indeed have the undesirable and unintended effect of 
requiring that irrelevant material as evidence must be considered. It is the government’s view that the 
requirement is unnecessary for those reasons. 

Hon ALISON XAMON: The concern that I have is that the way in which the provision is written at the 
moment—I am happy to have my concern assuaged—means that someone effectively might be subject to 
disciplinary proceedings simply based on someone’s opinion, hearsay or something like that. I understand that 
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the rules of evidence do not apply, but that is very different from saying that we will not consider the evidence 
that is available. Perhaps the Leader of the House could reassure me. 

Hon NORMAN MOORE: I repeat the point I made earlier that it is a rule of natural justice that must apply to 
all processes in any disciplinary action. Therefore, any action that is taken will take into account all the relevant 
information, including evidence, but not necessarily irrelevant evidence, as I explained earlier. It is possible in 
the event that somebody is found to have engaged in action that has resulted in a disciplinary action being taken, 
that person can in fact appeal against that to the Public Service Appeal Board if relevant consideration has not 
been taken into account. I do not think that there is much prospect of somebody simply vindictively inventing 
something to try to ensure that someone is disciplined when there is a right of appeal and the case can be argued 
that the relevant considerations were not taken into account. 

Hon ALISON XAMON: I was not suggesting that it necessarily would be based on vindictiveness. It may be 
that a well-meaning supervisor is in the position whereby, perhaps, there is somebody who has interesting 
personality traits that other people might take objection to and may decide to lodge a complaint. That in itself 
should not be grounds for disciplinary proceedings, but in the absence of a requirement to consider evidence that 
would be made available, it is a concern that people’s prejudices or the like might take hold.  

In relation to the issue of natural justice, or procedural fairness, as I prefer to refer to it, I am aware that this 
specific provision to a degree looks at relaxing those provisions. Therefore, I thought the amendment would be a 
useful safeguard to include, noting that it provides for simply considering the evidence; it does not actually state 
what needs to be done with that evidence. However, it certainly means that evidence cannot be ignored. 

Hon NORMAN MOORE: It is the government’s view that this amendment is unnecessary. I have already gone 
through the reasons I think that is the case. If we insert this provision, all evidence must be considered whether it 
is relevant. It is considered that that is inappropriate in the context of a disciplinary action. Again, the guidelines 
will have advice to CEOs about the sorts of things that they need to take into account when they decide whether 
disciplinary action should be taken against an officer. 

Amendment put and negatived. 

Clause put and passed. 

Clauses 98 to 105 put and passed 
Clause 106: Section 94 amended — 
Hon LJILJANNA RAVLICH: I move — 

Page 90, after line 9 — To insert —  

 (1) In section 94(2)(c) insert after “paragraph (a)”: 
subject to the proviso that such an offer shall be at salary, hours and conditions not 
less than those applicable to that employee’s substantive position 

This deals with proposed section 92, “Action if employee convicted of serious offence”, and proposed section 
93A, “Implementation of decisions under this Division”. We believe that when action is taken, any offer should 
be subject to the amendment as printed. 

Hon NORMAN MOORE: Again, the government does not support the amendment, which seems to be 
unrealistic and unworkable. At the present time, as I understand it, there is a salary band in which redeployed 
personnel are positioned once redeployment takes place. It can range from 80 per cent to 110 per cent or so of 
the salary that they have. But this amendment seeks to ensure that if privatisation and contracting out of 
government services occurs, a private operator matches or exceeds conditions of employment that are tailored 
specifically to the public sector and may be inconsistent with those of the private operator. Nothing requires a 
private operator to offer employment to affected public sector employees. It would potentially act against 
employees affected by the sale of government services from securing opportunities with that employer. Although 
an employee is not required to accept a written offer from the private provider that would represent a suitable 
employment as defined by the Public Sector Management Act, an employee may be directed to accept an offer of 
suitable employment. To date there are no known instances of such directions having been issued. Suitable 
employment is defined within both part 6 of the Public Sector Management Act and regulations. Suitable 
employment includes having regard to the responsibilities, experience, competence and qualifications of 
employees in comparison to those attached to the position being offered. It requires the maximum pay to be as 
close as practicable to the rate of the employee’s former position. It does not require employees to change their 
place of residence. Regulations provide for the capacity to pay a transition payment to compensate employees for 
their changed employment. This amendment could have the effect of displacing the transition payment, as there 
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would be no change to the employees’ terms and conditions of employment. In past exercises, a primary 
principle associated with the sale of government services is that wherever possible a job should be protected and 
maintained and, effectively, employees offered the best package to facilitate the transition to the private sector. 
We are not seeking to change the current rules for redeployment, which this particular amendment would seek to 
do, and so it is not supported. 

Amendment put and negatived. 
Clause put and passed. 

Clauses 107 to 109 put and passed. 
Clause 110: School Education Act 1999 amended — 
Hon NORMAN MOORE: I move — 

Page 94, line 15 — To delete “an employing authority”. 

This is a minor amendment that is consequential to the policy decision implemented by the bill to transfer the 
employment-related powers and functions of CEOs from the minister to the Public Sector Commissioner. Clause 
110 is to be amended to remove from section 239(1)(b) of the School Education Act 1999 a reference to the 
Minister for Public Sector Management as an employing authority. 

Amendment put and passed. 
Clause, as amended, put and passed. 

New clause 53A — 
Hon LJILJANNA RAVLICH: I move — 

Page 34, after line 28 — To insert —  
53A. Section 73 amended 
 (1) In section 73 delete “Notwithstanding” and insert: 

 (1) Despite 
 (2) At the end of section 73 insert: 

 (2) For the purposes of subsection (1)(b), a person engaged under a 
contract for services under section 100(1) to assist a political office 
holder includes a person who is a director of, or engaged or 
employed by, a body corporate that — 

 (a) is engaged under a contract for services under section 
100(1) to assist a political office holder; and 

 (b) is providing the person to assist a political office holder 
under the contract for services referred to in paragraph (a). 

This amendment would essentially negate the loophole that assisted the now Director General of the Department 
of the Premier and Cabinet, Mr Peter Conran, to secure his position as the Director General of the Department of 
the Premier and Cabinet. As I understand it, Concept Economics Pty Ltd was employed on contract to provide 
services to the Premier on issues relating to the transition of government and the Council of Australian 
Governments; in other words, the company was initially employed, and he was an employee of the company. Of 
course, these services were provided by Peter Conran from Concept Economics to the Premier’s office. As he 
was employed indirectly on his contract, section 73 of the Public Sector Management Act, as I understand, did 
not apply. While working so closely on politically sensitive issues in the Premier’s office, quite clearly if Mr 
Conran had been employed on a different contract, section 73 would have applied and he would have been 
ineligible to apply for the director general’s position. 

Hon NORMAN MOORE: Again, the government does not support the amendment proposed by Hon Ljiljanna 
Ravlich. The amendment seeks to extend the restriction on eligibility to apply for government positions to people 
assisting political office holders, but who are the directors, employees or contractors of the relevant body 
corporate engaged. It represents an unworkable attempt to capture within the restrictions all permutations of 
associations within the relevant body corporate engaged. For example, no regard has been given to when a 
person may have held one of the offices referred to. The amendment leaves open the possibility of a person 
avoiding the constraint by being a subcontractor or providing services indirectly through an interposed company 
or business structure. The objectives that the member is seeking to achieve will not be achieved. The government 
does not support the new clause. 
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 [15] 

New clause put and negatived.  
Title put and passed. 

Bill reported, with amendments. 
 


	PUBLIC SECTOR REFORM BILL 2009
	Committee
	Sitting suspended from 6.00 to 7.30 pm



